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INTRODUCTION 

1. On April 3, 2009, Indalex Limited (“Indalex”), Indalex Holdings (B.C.) Ltd. 

(“Indalex BC”), 6326765 Canada Inc. (“632”) and Novar Inc. (“Novar”) 

(collectively, the “Applicants”) made an application under the Companies’ 

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) and 

an Initial Order (the “Initial Order”) was made by the Honourable Mr. Justice 

Morawetz of the Ontario Superior Court of Justice (Commercial List) (the 

“Court”) granting, inter alia, a stay of proceedings against the Applicants until 

May 1, 2009 (the “Stay Period”), and appointing FTI Consulting Canada ULC as 

monitor (“FTI Canada” or the “Monitor”). The proceedings commenced by the 

Applicants under the CCAA will be referred to herein as the “CCAA 

Proceedings”.  

2. On April 8, 2009, the Honourable Mr. Justice Morawetz granted the Amended & 

Restated Initial Order which, inter alia, approved the DIP Credit Agreement (as 

defined in paragraph 33 of the Amended & Restated Initial Order). 
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3. On April 22, 2009, the Honourable Mr. Justice Morawetz granted an Order which, 

inter alia extended the Stay Period to June 26, 2009, and approved the Marketing 

Process. 

4. Indalex’s parent is Indalex Holding Corp. (“Indalex Holding”), which is a 

wholly-owned subsidiary of Indalex Holdings Finance, Inc. (“Indalex Finance”). 

Indalex BC, 632 and Novar are wholly owned subsidiaries of Indalex.  

Collectively, Indalex Finance and its affiliates (the “Indalex Group”) is the 

second largest aluminium extruder in North America. 

5. On March 20, 2009, Indalex Holding, Indalex Finance, Indalex Inc., Caradon 

Lebanon, Inc. and Dolton Aluminum Company, Inc. (collectively, the “US 

Debtors”) commenced proceedings (the “Ch.11 Proceedings”) under chapter 11 

of the United States Bankruptcy Code (the “USBC”) in the United States 

Bankruptcy Court, District of Delaware (the “US Court”).  The case has been 

assigned to Judge Walsh. 

6. The purpose of this report is to inform the Court on the following: 

(a) The final approval of the DIP Credit Agreement by the US Court;  

(b) The receipts and disbursements of the Applicants for the period April 

3, 2009, to May 1, 2009; 

(c) The progress of the Marketing Process;  

(d) The Applicants’ request for certain amendments to the Amended & 

Restated Initial Order and the Monitor’s recommendation thereon; and 

(e) The Applicants’ request for approval of a cross-border protocol (the 

“Cross-Border Protocol”) and the Monitor’s recommendation 

thereon. 
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7. In preparing this report, the Monitor has relied upon unaudited financial 

information of the Applicants, the Applicants’ books and records, certain financial 

information prepared by the Applicants and discussions with the Applicants’ 

management.  The Monitor has not audited, reviewed or otherwise attempted to 

verify the accuracy or completeness of the information. Accordingly, the Monitor 

expresses no opinion or other form of assurance on the information contained in 

this report or relied on in its preparation.  Future oriented financial information 

reported or relied on in preparing this report is based on management’s 

assumptions regarding future events; actual results may vary from forecast and 

such variations may be material.  

8. Unless otherwise stated, all monetary amounts contained herein are expressed in 

United States Dollars. Capitalized terms not otherwise defined herein have the 

meanings defined in the Amended & Restated Initial Order or the Monitor’s 

Second Report.   

FINAL APPROVAL OF THE DIP CREDIT AGREEMENT BY THE US COURT 

9. As stated in the Monitor’s Second Report, on April 9, 2009, the US Court entered 

an interim order approving the DIP Credit Agreement (the “DIP Interim US 

Order”). April 27, 2009, was set as the hearing date for the final order. 

10. A number of objections were filed in the Ch. 11 Proceedings in respect of the DIP 

Credit Agreement.  The US Debtors and the DIP Lenders were able to resolve all 

of these objections without any material change to the DIP Credit Agreement, 

agreeing to: 

(a) An increase in the limit on the fees of the unsecured creditors’ 

committee (the “Creditors’ Committee”) to be paid by the US Debtors 

from $250,000 to $300,000; 
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(b) A waiver of the DIP Lenders right to receive a lien on Avoidance 

Actions and a restriction on receiving a super-priority claim on 

Avoidance Action Proceeds only to the extent of the amount 

outstanding under the DIP Credit Agreement less the amount of the 

Prepetition obligations; and  

(c) An increase in the limit of the amount to be paid by the US Debtors in 

respect of fees and expenses of professionals retained by the Creditors’ 

Committee to investigate claims against pre-petition lenders from 

$50,000 to $175,000. 

11. An Amended Certification of Counsel regarding the final order approving the DIP 

Credit Agreement (the “Final US DIP Order”) was filed on May 1, 2009. A copy 

of the Amended Certification of Counsel, which includes the Final US DIP Order 

and a black-line against the DIP Interim US Order, is attached hereto as Appendix 

A. 

RECEIPTS & DISBURSEMENTS TO MAY 1, 2009 

12. The Applicants’ actual cash flow on a consolidated basis for the period April 3, 

2009, to May 1, 2009, was approximately $968,000 better than the April 7 

Forecast (as defined in the Monitor’s First Report) as summarized below:  
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Forecast Actual Variance 
$000 $000 $000 

Receipts:
Accounts Receivable 17,388 14,683 (2,705)
Other 354 46 (308)
Total Receipts 17,742 14,728 (3,014)
Disbursements:
Raw Materials - Metals 11,654 8,562 3,092
Raw Materials - Other Materials 487 427 60
Payroll 1,589 1,793 (204)
Benefits 578 546 32
Operating Expenses 2,023 1,874 149
GST 354 164 190
Capex - Tool & Die 211 104 108
Bank Fees & Interest 240 37 203
Legal & Professional Fees 490 139 351
Total Disbursements 17,627 13,646 3,981
Excess of Receipts over Disbursements 115 1,083 968
Pre-Filing Facility Roll-Up:
Balance b/f 21,361 21,361 0
Collections (17,742) (14,728) 3,014
Balance c/f 3,619 6,633 3,014
DIP Facility:
Balance b/f 0 0 0
Advances 17,627 14,666 (2,961)
Repayments 0 0 0
Balance c/f 17,627 14,666 (2,961)
Margin Availability 21,370 21,615 245
Total Senior Secured Borrowings (21,247) (21,299) (52)
Excess/(Shortfall) Availability 123 316 192

 
13. Explanations for the key variances in actual receipts and disbursements as 

compared to the April 7 Forecast are as follows: 

(a) Accounts receivable collections were lower than forecast due to a 

slow-down in collections immediately after filing that was greater than 

expected. This is believed to be a timing difference and the Applicants 

are being proactive in collection efforts; 

(b) The adverse variance in Other Collections is a timing difference in 

respect of GST refund collections; 
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(c) The positive variance in Raw Material - Metals arose in part as a result 

of the time it took to stabilize supply arrangements immediately after 

the CCAA filing and in part due to availability constraints; and 

(d) Other variances are primarily timing differences that are expected to 

reverse in future periods. 

14. Pursuant to the DIP Credit Agreement, the Applicants and the US Debtors are 

required to prepare and present to the DIP Lenders a revised cash flow forecast by 

no later than May 15, 2009. The Applicants are in the process of finalizing the 

revised forecast and have informed the Monitor that it will be filed with the Court 

in the week ending May 22, 2009. 

THE PROGRESS OF THE MARKETING PROCESS 

15. Jefferies has provided the Monitor full access to information on the Marketing 

Process in addition to frequent updates on its progress and the Monitor can report 

that the Marketing Process is progressing well at this stage. A significant number 

of LOI’s were received by the LOI Deadline and a number of Interested Parties 

have been invited to undertake further detailed due diligence.  The Bid Deadline, 

which is expected to be in the first week of June, is being finalized and will be 

communicated to the Interested Parties shortly. Details have not been included in 

this report in order to protect the integrity of the Marketing Process. Further detail 

will, of course, be provided to this Honourable Court in connection with the 

motion which the Applicants expect to file in due course for the approval by the 

Court of a Stalking Horse, procedures for the solicitation of “qualifying topping 

bids” and for an auction involving the Stalking Horse and those parties that 

submit qualifying topping bids. 
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AMENDMENT OF THE AMENDED & RESTATED INITIAL ORDER 

16. The Applicants are seeking certain amendments to the Amended & Restated 

Initial Order, as set out in the affidavit of Michelle Schwartzberg sworn May 6, 

2009, filed in support of the motion returnable May 12, 2009 (the “Schwartzberg 

Affidavit”). 

17. The Monitor has reviewed the Schwartzberg Affidavit and the proposed 

amendments and is of the view that the proposed amendments are consistent with 

the form and intent of the DIP Credit Agreement approved by this Honourable 

Court. Accordingly, the Monitor respectfully recommends that this Honourable 

Court grant the Applicants’ request for the proposed amendments.  

THE CROSS-BORDER PROTOCOL 

18. The Applicants and the US Debtors have developed the Cross-Border Protocol, 

which is intended to facilitate the co-ordination and efficient administration of the 

CCAA Proceedings and the Ch. 11 Proceedings (together, the "Insolvency 

Proceedings") without divesting or diminishing the Court's or US Court's 

respective jurisdiction over the subject matter of the CCAA Proceedings and Ch. 

11 Proceedings.  A copy of the Cross-Border Protocol is attached hereto as 

Appendix B. 

19. The key aspects of the Cross-Border Protocol are as follows: 

(a)  The Cross-Border Protocol is to become effective only upon its 

approval by both courts; 

(b) The Guidelines Applicable to Court-to-Court Communications in 

Cross-Border Cases is incorporated by reference.  In the case of any 

discrepancy between the Cross-Border Protocol and the Guidelines, 

the Cross-Border Protocol shall prevail; 
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(c) The Court and the US Court may coordinate their activities and 

consider whether it is appropriate to defer to the judgement of the 

other court.  Where an issue is to be addressed to only the Court or the 

US Court, such court may consult with the other court and in its sole 

discretion either: (i) render a binding decision after such consultation; 

(ii) defer to the determination of the other court by transferring the 

matter, in whole or in part to the other court; or (iii) seek a joint 

hearing of both courts;   

(d) The Court and the US Court may communicate with each other with 

respect to procedural matters relating to the Insolvency Proceedings 

and may coordinate their activities.  The Court and the US Court may 

conduct joint hearings with respect to any cross-border matters or the 

interpretation or implementation of the Cross-Border Protocol where 

both courts consider such a joint hearing to be necessary or advisable.  

The Cross-Border Protocol outlines the procedures to be followed in 

the case of a joint hearing of the Court and the US Court; 

(e) The US Court maintains sole and exclusive jurisdiction and power 

over the conduct of, and hearing and determination of matters arising 

in, the Ch. 11 Proceeding and the Court maintains sole and exclusive 

jurisdiction and power over the conduct of, and hearing and 

determination of matters arising in, the CCAA Proceedings;   
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(f) The Monitor, its officers, directors, employees, counsel and agents (the 

"Monitor Parties") and any other estate representatives in the CCAA 

Proceedings (the "Canadian Representatives") shall be subject to the 

sole and exclusive jurisdiction of the Court with respect to all matters 

including the Canadian Representatives': (i) tenure in office, (ii) 

retention and compensation, (iii) liability, if any, to any person or 

entity in connection with the Insolvency Proceedings, and (iv) the 

hearing and determination of any other matters relating to the 

Canadian Representatives arising in the CCAA Proceedings or other 

applicable Canadian law.  The Monitor Parties shall be entitled to the 

same protections and immunities in the US as those granted to them 

under the CCAA and the CCAA Order.  Likewise, any estate 

representative appointed in the Ch. 11 Proceedings (the "Chapter 11 

Representatives", together with the Canadian Representatives, the 

“Estate Representatives”) shall be subject to the sole and exclusive 

jurisdiction of the US Court with respect to all matters, including the 

Ch. 11 Representatives': (i) tenure in office, (ii) retention and 

compensation, (iii) liability, if any to any person or entity in 

connection with the Insolvency Proceedings, and (iv) the hearing and 

determination of any other matters relating to the Ch. 11 

Representatives arising in the Ch. 11 Proceedings or other applicable 

laws of the U.S. Any professionals retained by the Applicants but not 

the US Debtors, including FTI Consulting Canada ULC, shall be 

subject to the sole and exclusive jurisdiction of the Canadian Court.  

Likewise, any professionals retained by the US Debtors but not the 

Applicants, including FTI Consulting Inc., and any professionals 

retained by the Creditors Committee, shall be subject to the sole and 

exclusive jurisdiction of the US Court.  Any professionals retained by 

the Applicants and the US Debtors shall be subject to the jurisdiction 

of both courts; and 
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Appendix B 
 

The Cross-Border Protocol 
 



CROSS-BORDER INSOLVENCY PROTOCOL 

 

This cross-border insolvency protocol (the “Cross- Border Protocol”) shall govern 

the conduct of all parties in interest in the Insolvency Proceedings (as such term is defined 

herein). 

The Guidelines Applicable to Court-to-Court Communications in Cross-Border 

Cases (the “Guidelines”) attached hereto as Schedule “A”, shall be incorporated by reference and 

form part of this Cross-Border Protocol.  Where there is any discrepancy between the Cross-

Border Protocol and the Guidelines, this Cross-Border Protocol shall prevail. 

A. Background 

1. On March 20, 2009, Indalex Holding Corp. (“Indalex Holding”) and 

certain of its U.S. based subsidiaries1 (collectively, the “U.S. Debtors”) filed for protection 

pursuant to Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Code”) and 

commenced proceedings (the “Chapter 11 Cases”) before the United States Bankruptcy Court for 

the District of Delaware (the “U.S. Court”).  The cases of the U.S. Debtors have been 

consolidated (for procedural purposes only) under Case No. 09-10983.  The U.S. Debtors are 

continuing in possession of their respective properties and are operating and managing their 

businesses, as debtors in possession, pursuant to sections 1107 and 1108 of the Bankruptcy 

Code.  The Office of United States Trustee (the “U.S. Trustee”) has appointed an official 

committee of unsecured creditors (the “Creditors Committee”) in the U.S. Proceeding. 

                                                 
1  The U.S. subsidiaries are: Indalex Inc., Caradon Lebanon, Inc. and Dolton Aluminum Company, Inc. 
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2. On April 3, 2009, Indalex Holding’s indirect Canadian subsidiary Indalex 

Limited (“Indalex Canada”) and its affiliated Canadian entities2 (collectively, the “Canadian 

Debtors”) filed for protection pursuant to the Companies’ Creditors Arrangement Act (Canada) 

(the “CCAA”) (the “Canadian Proceedings”).  The Canadian Debtors obtained an initial order of 

the Canadian Court (the “Initial Order”), under which, inter alia: (a) the Canadian Debtors have 

been determined to be entitled to relief under the CCAA; (b) FTI Consulting Canada ULC has 

been appointed as monitor (the “Monitor”) of the Canadian Debtors, with the rights, powers, 

duties and limitations upon liabilities set forth in the CCAA and the CCAA Order; and (c) a stay 

of proceedings in respect of the Canadian Debtors has been granted. 

3. On April 8, 2009 the Initial Order granted in the Canadian Proceedings 

was amended and restated by an order (as may be further amended from time to time, the 

“CCAA Order”) to, inter alia, authorize the Canadian Debtors to exercise certain restructuring 

powers and authorize Indalex Canada to borrow funds pursuant a debtor-in-possession credit 

agreement (the “DIP Credit Agreement”) among the Debtors (as defined below) and a syndicate 

of lenders (the “DIP Lenders”) for which JPMorgan Chase is administrative agent. 

4. On April 9, 2009, the U.S. Court issued an interim order [Docket No. 118] 

(the “Interim DIP Order”) approving the DIP Credit Agreement on an interim basis, pending the 

issuance of a final order (the “Final DIP Order”) by the U.S. Court finally approving the DIP 

Credit Agreement. 

5. Pursuant to the DIP Credit Agreement and subject to and in accordance 

with the CCAA Order and the Interim DIP Order and the Final DIP Order once issued, the U.S. 

Debtors agreed to guarantee the obligations of the Canadian Debtors thereunder and the 

                                                 
2  The Canadian affiliates are: Indalex Holdings (B.C.) Ltd., 6326765 Canada Inc. and Novar Inc. 

12289897.10 



- 3 - 
 
 
 
Canadian Debtors agreed to guarantee the obligations of the U.S. Debtors thereunder 

(collectively, the “Guarantees”).  The primary borrowing by Indalex Holding and Indalex 

Canada as well as the Guarantees are secured by way of super-priority administrative claims in 

the Chapter 11 Cases and court ordered charges in the Canadian Proceedings. 

6. For convenience, (a) the Chapter 11 Cases and the Canadian Proceedings 

shall be referred to herein collectively as the “Insolvency Proceedings”, (b) the U.S. Court and 

the Canadian Court shall be referred to herein collectively as the “Courts”, and each individually 

as a “Court”, (c) the Chapter 11 Representatives and the Canadian Representatives (each as 

defined below) shall be referred to herein collectively as the “Estate Representatives”, and (d) 

the U.S. Debtors and Canadian Debtors shall be referred to herein collectively as the “Debtors”. 

B. Purpose and Goals 

7. Though full and separate plenary proceedings are pending in the United 

States for the U.S. Debtors and in Canada for the Canadian Debtors, the implementation of 

administrative procedures and cross-border guidelines is both necessary and desirable to 

coordinate certain activities in the Insolvency Proceedings, protect the rights of parties thereto, 

ensure the maintenance of the Courts’ respective independent jurisdiction and give effect to the 

doctrines of comity.  Accordingly, this Cross-Border Protocol has been developed to promote the 

following mutually desirable goals and objectives in the Insolvency Proceedings: 

a. harmonize and coordinate activities in the Insolvency Proceedings before 
the Courts; 

b. promote the orderly and efficient administration of the Insolvency 
Proceedings to, among other things, maximize the efficiency of the 
Insolvency Proceedings, reduce the costs associated therewith and avoid 
duplication of effort; 

12289897.10 
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c. honor the independence and integrity of the Courts and other courts and 
tribunals of the United States and Canada, respectively; 

d. promote international cooperation and respect for comity among the 
Courts, the Debtors, the Creditors Committee, the Estate Representatives 
and other creditors and interested parties in the Insolvency Proceedings; 

e. facilitate the fair, open and efficient administration of the Insolvency 
Proceedings for the benefit of all of the Debtors’ creditors and other 
interested parties, wherever located; and 

f. implement a framework of general principles to address basic 
administrative issues arising out of the cross-border nature of the 
Insolvency Proceedings. 

As the Insolvency Proceedings progress, the Courts may also jointly determine that other cross-

border matters that may arise in the Insolvency Proceedings should be dealt with under and in 

accordance with the principles of this Cross-Border Protocol.  Where an issue is to be addressed 

only to one Court, in rendering a determination in any cross-border matter, such Court may: (a) 

to the extent practical or advisable, consult with the other Court; and (b) in its sole discretion and 

bearing in mind the principles of comity, either (i) render a binding decision after such 

consultation; (ii) defer to the determination of the other Court by transferring the matter, in 

whole or in part to the other Court; or (iii) seek a joint hearing of both Courts.  

C. Comity and Independence of the Courts 

8. The approval and implementation of this Cross-Border Protocol shall not 

divest nor diminish the U.S. Court’s and the Canadian Court’s respective independent 

jurisdiction over the subject matter of the U.S. Proceedings and the Canadian Proceedings, 

respectively.  By approving and implementing this Cross-Border Protocol, neither the U.S. 

Court, the Canadian Court, the Debtors nor any creditors or interested parties shall be deemed to 

have approved or engaged in any infringement on the sovereignty of the United States of 

America or Canada. 

12289897.10 
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9. The U.S. Court shall have sole and exclusive jurisdiction and power over 

the conduct of the Chapter 11 Cases and the hearing and determination of matters arising in the 

Chapter 11 Cases.  The Canadian Court shall have sole and exclusive jurisdiction and power over 

the conduct of the Canadian Proceedings and the hearing and determination of matters arising in 

the Canadian Proceedings. 

10. In accordance with the principles of comity and independence recognized 

herein, nothing contained herein shall be construed to: 

a. increase, decrease or otherwise modify the independence, sovereignty or 
jurisdiction of the U.S. Court, the Canadian Court or any other court or 
tribunal in the United States or Canada, including the ability of any such 
court or tribunal to provide appropriate relief under applicable law on an 
ex parte or “limited notice” basis; 

b. require the U.S. Court to take any action that is inconsistent with its 
obligations under the laws of the United States; 

c. require the Canadian Court to take any action that is inconsistent with its 
obligations under the laws of Canada; 

d. require the Debtors, the Creditors Committee, the Estate Representatives 
or the U.S. Trustee to take any action or refrain from taking any action that 
would result in a breach of any duty imposed on them by any applicable 
law; 

e. authorize any action that requires the specific approval of one or both of 
the Courts under the Bankruptcy Code or the CCAA after appropriate 
notice and a hearing (except to the extent that such action is specifically 
described in this Cross-Border Protocol); or 

f. preclude the Debtors, the Creditors Committee, the U.S. Trustee, any 
creditor or other interested party from asserting such party’s substantive 
rights under the applicable laws of the United States, Canada or any other 
relevant jurisdiction including, without limitation, the rights of parties in 
interest to appeal from the decisions taken by one or both of the Courts. 

11. The Debtors, the Creditors Committee, the Estate Representative and their 

respective employees, members, agents and professionals shall respect and comply with the 

12289897.10 
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D. Cooperation 

12. To assist in the efficient administration of the Insolvency Proceedings and 

in recognizing that the U.S. Debtors and Canadian Debtors may be creditors of the others’ 

estates, the Debtors and their respective Estate Representatives shall, where appropriate: (a) 

cooperate with each other in connection with actions taken in both the U.S. Court and the 

Canadian Court and (b) take any other appropriate steps to coordinate the administration of the 

Insolvency Proceedings for the benefit of the Debtors’ respective estates and stakeholders. 

13. To harmonize and coordinate the administration of the Insolvency 

Proceedings, the U.S. Court and the Canadian Court each may coordinate activities and consider 

whether it is appropriate to defer to the judgment of the other Court.  In furtherance of the 

foregoing: 

a. The U.S. Court and the Canadian Court may communicate with one 
another with respect to any procedural matter relating to the Insolvency 
Proceedings. 

b. Where the issue of the proper jurisdiction or Court to determine an issue is 
raised by an interested party in either of the Insolvency Proceedings with 
respect to a motion or application filed in either Court, the Court before 
which such motion or application was initially filed may contact the other 
Court to determine an appropriate process by which the issue of 
jurisdiction will be determined; which process shall be subject to 
submissions by the Debtors, the U.S. Trustee, the Creditors Committee, 
the Monitor and any interested party prior to a determination on the issue 
of jurisdiction being made by either Court. 

c. The Courts may, but are not obligated to, coordinate activities in the 
Insolvency Proceedings such that the subject matter of any particular 
action, suit, request, application, contested matter or other proceeding is 
determined in a single Court. 

12289897.10 
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d. The U.S. Court and the Canadian Court may conduct joint hearings with 
respect to any cross-border matter or the interpretation or implementation 
of this Cross-Border Protocol where both the U.S. Court and the Canadian 
Court consider such a joint hearing to be necessary or advisable. With 
respect to any joint hearings, unless otherwise ordered by both Courts, the 
following procedures will be followed: 

(i) A telephone or video link shall be established so that both the U.S. 
Court and the Canadian Court shall be able to simultaneously hear 
the proceedings in the other Court. 

(ii) Submissions or applications by any party that are or become the 
subject of a joint hearing of the Courts (collectively, “Pleadings”) 
shall be made or filed initially only to the Court in which such 
party is appearing and seeking relief. Promptly after the scheduling 
of any joint hearing, the party submitting such Pleadings to one 
Court shall file courtesy copies with the other Court. In any event, 
Pleadings seeking relief from both Courts shall be filed with both 
Courts. 

(iii) Any party intending to rely on any written evidentiary materials in 
support of a submission to the U.S. Court or the Canadian Court in 
connection with any joint hearing or application (collectively, 
“Evidentiary Materials”) shall file or otherwise submit such 
materials to both Courts in advance of the joint hearing. To the 
fullest extent possible, the Evidentiary Materials filed in each 
Court shall be identical and shall be consistent with the procedural 
and evidentiary rules and requirements of each Court. 

(iv) If a party has not previously appeared in or attorned or does not 
wish to attorn to the jurisdiction of a Court, it shall be entitled to 
file Pleadings or Evidentiary Materials in connection with the joint 
hearing without, by the mere act of such filings, being deemed to 
have attorned to the jurisdiction of the Court in which such 
material is filed, so long as it does not request in its materials or 
submissions any affirmative relief from such Court. 

(v) The Judge of the U.S. Court and the Justice of the Canadian Court 
who will preside over the joint hearing shall be entitled to 
communicate with each other in advance of any joint hearing, with 
or without counsel being present, to establish guidelines for the 
orderly submission of Pleadings, Evidentiary Materials and other 
papers and for the rendering of decisions by the Courts, and to 
address any related procedural, administrative or preliminary 
matters. 

12289897.10 
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(vi) The Judge of the U.S. Court and the Justice of the Canadian Court, 
shall be entitled to communicate with each other during or after 
any joint hearing, with or without counsel present, for the purposes 
of determining whether consistent rulings can be made by both 
Courts, coordinating the terms upon of the Courts’ respective 
rulings, and addressing any other procedural or administrative 
matters. 

14. Notwithstanding the terms of paragraph 13 above, this Cross-Border 

Protocol recognizes that the U.S. Court and the Canadian Court are independent courts.  

Accordingly, although the Courts will seek to cooperate and coordinate with each other in good 

faith, each of the Courts shall be entitled at all times to exercise its independent jurisdiction and 

authority with respect to: (a) matters presented to such Court; and (b) the conduct of the parties 

appearing in such matters. 

15. Where one Court has jurisdiction over a matter which requires the 

application of the law of the jurisdiction of the other Court in order to determine an issue before 

it, the Court with jurisdiction over such matter may, among other things, hear expert evidence or 

seek the advice and direction of the other Court in respect of the foreign law to be applied, 

subject to paragraph 26 herein. 

E. Retention and Compensation of Estate Representative and Professionals 

16. The Monitor, its officers, directors, employees, counsel and agents, 

wherever located, (collectively the “Monitor Parties”) and any other estate representatives in the 

Canadian Proceedings (collectively, the “Canadian Representatives”) shall be subject to the sole 

and exclusive jurisdiction of the Canadian Court with respect to all matters, including: (a) the 

Canadian Representatives’ tenure in office; (b) the retention and compensation of the Canadian 

Representatives; (c) the Canadian Representatives’ liability, if any, to any person or entity, 

including the Canadian Debtors and any third parties, in connection with the Insolvency 
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Proceedings; and (d) the hearing and determination of any other matters relating to the Canadian 

Representatives arising in the Canadian Proceedings under the CCAA or other applicable 

Canadian law.  The Canadian Representatives shall not be required to seek approval of their 

retention in the U.S. Court for services rendered to the Debtors.  Additionally, the Canadian 

Representatives: (a) shall be compensated for their services to the Debtors solely in accordance 

with the CCAA, the CCAA Order and other applicable Canadian law or orders of the Canadian 

Court; and (b) shall not be required to seek approval of their compensation in the U.S. Court. 

17. The Monitor Parties shall be entitled to the same protections and 

immunities in the United States as those granted to them under the CCAA and the CCAA Order.  

In particular, except as otherwise provided in any subsequent order entered in the Canadian 

Proceedings, the Monitor Parties shall incur no liability or obligations as a result of the CCAA 

Order, the appointment of the Monitor, the carrying out of its duties or the provisions of the 

CCAA and the CCAA Order by the Monitor Parties, except any such liability arising from 

actions of the Monitor Parties constituting gross negligence or willful misconduct. 

18. Any estate representative appointed in the Chapter 11 Cases, including 

without limitation any official committee appointed pursuant to section 1102 of the Bankruptcy 

Code, or any examiners or trustees appointed in accordance with section 1104 of the Bankruptcy 

Code (collectively, the “Chapter 11 Representatives”) shall be subject to the sole and exclusive 

jurisdiction of the U.S. Court with respect to all matters, including: (a) the Chapter 11 

Representatives’ tenure in office; (b) the retention and compensation of the Chapter 11 

Representatives; (c) the Chapter 11 Representatives’ liability, if any, to any person or entity, 

including the U.S. Debtors and any third parties, in connection with the Insolvency Proceedings; 

and (d) the hearing and determination of any other matters relating to the Chapter 11 
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Representatives arising in the Chapter 11 Cases under the Bankruptcy Code or other applicable 

laws of the United States.  The Chapter 11 Representatives and their counsel and other 

professionals retained therefor shall not be required to seek approval of their retention in the 

Canadian Court.  Additionally, the Chapter 11 Representatives and their counsel and such other 

professionals: (a) shall be compensated for their services to the Debtors solely in accordance 

with the Bankruptcy Code and other applicable laws of the United States or orders of the U.S. 

Court; and (b) shall not be required to seek approval of their compensation for services 

performed for the Debtors in the Canadian Court. 

19. Any professionals retained by the Canadian Debtors but not the U.S. 

Debtors, including, without limitation, FTI Consulting Canada ULC (collectively, the “Canadian 

Professionals”), shall be subject to the sole and exclusive jurisdiction of the Canadian Court.  

Any professionals retained by the U.S. Debtors but not the Canadian Debtors, including, without 

limitation, FTI Consulting Inc., and any professionals retained by the Creditors Committee 

(collectively, the “Chapter 11 Professionals”), shall be subject to the sole and exclusive 

jurisdiction of the U.S. Court.  Any professional retained by the Canadian Debtors and the U.S. 

Debtors shall be subject to the jurisdiction of both courts.  The Canadian Professionals: (a) shall 

be subject to the procedures and standards for retention and compensation applicable in Canada 

with respect to services performed on behalf of the Canadian Debtors; and (b) shall not be 

required to seek approval of their retention or compensation in the U.S. Court with respect to 

services performed on behalf of the Canadian Debtors.  The Chapter 11 Professionals: (a) shall 

be subject to the procedures and standard for retention and compensation applicable in the U.S. 

Court under the Bankruptcy Code with respect to services performed on behalf of the U.S. 

Debtors and any other applicable laws of the United States or orders of the U.S. Court; and (b) 
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shall not be required to seek approval of their retention or compensation in the Canadian Court 

with respect to services performed on behalf of the U.S. Debtors.  Any professional that has been 

retained by the Canadian Debtors and the U.S. Debtors: (a) shall be subject to the procedures and 

standards for retention and compensation applicable in Canada with respect to services 

performed on behalf of the Canadian Debtors and shall not be required to seek approval of their 

retention or compensation in the U.S. Court with respect to services performed on behalf of the 

Canadian Debtors; and (b) shall be subject to the procedures and standard for retention and 

compensation applicable in the U.S. Court under the Bankruptcy Code and any other applicable 

laws of the United States or orders of the U.S. Court with respect to services performed on behalf 

of the U.S. Debtors and shall not be required to seek approval of their retention or compensation 

in the Canadian Court with respect to services performed on behalf of the U.S. Debtors.  

F. Appearances 

20. Subject to paragraph 13(d)(iv), upon any appearance or filing, as may be 

permitted or provided for by the rules of the applicable Court, the Debtors, their creditors and 

other interested parties in the Insolvency Proceedings, including the Creditors Committee, the 

Estate Representatives and the U.S. Trustee, shall be subject to the personal jurisdiction of the 

Canadian Court or the U.S. Court, as applicable, solely with respect to the particular matters as to 

which they appear before that Court. 

G. Notice 

21. Notice of any motion, application or other pleading or paper filed in one or 

both of the Insolvency Proceedings involving or relating to matters addressed by this Cross-

Border Protocol and notice of any related hearings or other proceedings shall be given by 

appropriate means (including, where circumstances warrant, by courier, facsimile, email or other 
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electronic forms of communication) to the following: (a) creditors and interested parties, in 

accordance with the practice of the jurisdiction where the papers are filed or the proceedings are 

to occur; and (b) to the extent not otherwise entitled to receive notice under clause (a) of this 

sentence, counsel to the Debtors, the U. S. Trustee, the Monitor, the Creditors Committee and 

any other statutory committees appointed in these cases and such other parties as may be 

designated by either of the Courts from time to time.  Notice in accordance with this paragraph 

shall be given by the party otherwise responsible for effecting notice in the jurisdiction where the 

underlying papers are filed or the proceedings are to occur.  In addition to the foregoing, upon 

request, the U.S. Debtors or the Canadian Debtors shall provide the U.S. Court or the Canadian 

Court, as the case may be, with copies of any orders, decisions, opinions or similar papers issued 

by the other Court in the Insolvency Proceedings. 

22. When any cross-border issues or matters addressed by this Cross-Border 

Protocol are to be addressed before a Court, notices shall be provided in the manner and to the 

parties referred to in paragraph 21 above. 

H. Effectiveness: Modification 

23. This Cross-Border Protocol shall become effective only upon its approval 

by both the U.S. Court and the Canadian Court. 

24. This Cross-Border Protocol may not be supplemented, modified, 

terminated, or replaced in any manner except upon the approval of both the U. S. Court and the 

Canadian Court after notice and a hearing.  Notice of any legal proceeding to supplement, 

modify, terminate or replace this Cross-Border Protocol shall be given accordance with the 

notice provisions set forth in paragraph 21 above. 
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I. Procedure for Resolving Disputes Under this Cross-Border Protocol 

25. Disputes relating to the terms, intent or application of this Cross-Border 

Protocol may be addressed by interested parties to the U.S. Court, the Canadian Court or both 

Courts upon notice in accordance with the notice provisions outlined in paragraph 21 above.  In 

rendering a determination in any such dispute, the Court to which the issue is addressed: (a) shall 

consult with the other Court; and (b) may, in its sole and exclusive discretion, either; (i) render a 

binding decision after such consultation; (ii) defer to the determination of the other Court by 

transferring the matter, in whole or in part, to such other Court; or (iii) seek a joint hearing of 

both Courts in accordance with paragraph D.13  above.  Notwithstanding the foregoing, in 

making a determination under this paragraph, each Court shall give due consideration to the 

independence, comity and inherent jurisdiction of the other Court established under existing law. 

26. In implementing the terms of this Cross-Border Protocol, the U.S. Court 

and the Canadian Court may, in their sole, respective discretion, provide advice or guidance to 

each other with respect to legal issues in accordance with the following procedures: 

a. the U.S. Court or the Canadian Court, as applicable, may determine that 
such advice or guidance is appropriate under the circumstances; 

b. the Court issuing such advice or guidance shall provide it to the non-
issuing Court in writing; 

c. copies of such written advice or guidance shall be served by the applicable 
Court in accordance with paragraph 21 hereof; and 

d. the Courts may jointly decide to invite the Debtors, the Creditors 
Committee, the Estate Representatives, the U.S. Trustee and any other 
affected or interested party to make submissions to the appropriate Court 
in response to or in connection with any written advice or guidance 
received from the other Court. 
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J. Preservation of Rights 

27. Except as specifically provided herein, neither the terms of this Cross-

Border Protocol nor any actions taken under the terms of this Cross-Border Protocol shall: (a) 

prejudice or affect the powers, rights, claims and defenses of the Debtors and their estates, the 

Creditors Committee, the Estate Representatives, the U.S. Trustee or any of the Debtors’ 

creditors under applicable law, including the Bankruptcy Code and the CCAA, and the orders of 

the Courts; or (b) preclude or prejudice the rights of any person to assert or pursue such person’s 

substantive rights against any other person under the applicable laws of Canada or the United 

States. 

 

 












































	1. On April 3, 2009, Indalex Limited (“Indalex”), Indalex Holdings (B.C.) Ltd. (“Indalex BC”), 6326765 Canada Inc. (“632”) and Novar Inc. (“Novar”) (collectively, the “Applicants”) made an application under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) and an Initial Order (the “Initial Order”) was made by the Honourable Mr. Justice Morawetz of the Ontario Superior Court of Justice (Commercial List) (the “Court”) granting, inter alia, a stay of proceedings against the Applicants until May 1, 2009 (the “Stay Period”), and appointing FTI Consulting Canada ULC as monitor (“FTI Canada” or the “Monitor”). The proceedings commenced by the Applicants under the CCAA will be referred to herein as the “CCAA Proceedings”. 
	2. On April 8, 2009, the Honourable Mr. Justice Morawetz granted the Amended & Restated Initial Order which, inter alia, approved the DIP Credit Agreement (as defined in paragraph 33 of the Amended & Restated Initial Order).
	3. On April 22, 2009, the Honourable Mr. Justice Morawetz granted an Order which, inter alia extended the Stay Period to June 26, 2009, and approved the Marketing Process.
	4. Indalex’s parent is Indalex Holding Corp. (“Indalex Holding”), which is a wholly-owned subsidiary of Indalex Holdings Finance, Inc. (“Indalex Finance”). Indalex BC, 632 and Novar are wholly owned subsidiaries of Indalex.  Collectively, Indalex Finance and its affiliates (the “Indalex Group”) is the second largest aluminium extruder in North America.
	5. On March 20, 2009, Indalex Holding, Indalex Finance, Indalex Inc., Caradon Lebanon, Inc. and Dolton Aluminum Company, Inc. (collectively, the “US Debtors”) commenced proceedings (the “Ch.11 Proceedings”) under chapter 11 of the United States Bankruptcy Code (the “USBC”) in the United States Bankruptcy Court, District of Delaware (the “US Court”).  The case has been assigned to Judge Walsh.
	6. The purpose of this report is to inform the Court on the following:
	(a) The final approval of the DIP Credit Agreement by the US Court; 
	(b) The receipts and disbursements of the Applicants for the period April 3, 2009, to May 1, 2009;
	(c) The progress of the Marketing Process; 
	(d) The Applicants’ request for certain amendments to the Amended & Restated Initial Order and the Monitor’s recommendation thereon; and
	(e) The Applicants’ request for approval of a cross-border protocol (the “Cross-Border Protocol”) and the Monitor’s recommendation thereon.

	7. In preparing this report, the Monitor has relied upon unaudited financial information of the Applicants, the Applicants’ books and records, certain financial information prepared by the Applicants and discussions with the Applicants’ management.  The Monitor has not audited, reviewed or otherwise attempted to verify the accuracy or completeness of the information. Accordingly, the Monitor expresses no opinion or other form of assurance on the information contained in this report or relied on in its preparation.  Future oriented financial information reported or relied on in preparing this report is based on management’s assumptions regarding future events; actual results may vary from forecast and such variations may be material. 
	8. Unless otherwise stated, all monetary amounts contained herein are expressed in United States Dollars. Capitalized terms not otherwise defined herein have the meanings defined in the Amended & Restated Initial Order or the Monitor’s Second Report.  
	9. As stated in the Monitor’s Second Report, on April 9, 2009, the US Court entered an interim order approving the DIP Credit Agreement (the “DIP Interim US Order”). April 27, 2009, was set as the hearing date for the final order.
	10. A number of objections were filed in the Ch. 11 Proceedings in respect of the DIP Credit Agreement.  The US Debtors and the DIP Lenders were able to resolve all of these objections without any material change to the DIP Credit Agreement, agreeing to:
	(a) An increase in the limit on the fees of the unsecured creditors’ committee (the “Creditors’ Committee”) to be paid by the US Debtors from $250,000 to $300,000;
	(b) A waiver of the DIP Lenders right to receive a lien on Avoidance Actions and a restriction on receiving a super-priority claim on Avoidance Action Proceeds only to the extent of the amount outstanding under the DIP Credit Agreement less the amount of the Prepetition obligations; and 
	(c) An increase in the limit of the amount to be paid by the US Debtors in respect of fees and expenses of professionals retained by the Creditors’ Committee to investigate claims against pre-petition lenders from $50,000 to $175,000.

	11. An Amended Certification of Counsel regarding the final order approving the DIP Credit Agreement (the “Final US DIP Order”) was filed on May 1, 2009. A copy of the Amended Certification of Counsel, which includes the Final US DIP Order and a black-line against the DIP Interim US Order, is attached hereto as Appendix A.
	12. The Applicants’ actual cash flow on a consolidated basis for the period April 3, 2009, to May 1, 2009, was approximately $968,000 better than the April 7 Forecast (as defined in the Monitor’s First Report) as summarized below: 
	13. Explanations for the key variances in actual receipts and disbursements as compared to the April 7 Forecast are as follows:
	(a) Accounts receivable collections were lower than forecast due to a slow-down in collections immediately after filing that was greater than expected. This is believed to be a timing difference and the Applicants are being proactive in collection efforts;
	(b) The adverse variance in Other Collections is a timing difference in respect of GST refund collections;
	(c) The positive variance in Raw Material - Metals arose in part as a result of the time it took to stabilize supply arrangements immediately after the CCAA filing and in part due to availability constraints; and
	(d) Other variances are primarily timing differences that are expected to reverse in future periods.

	14. Pursuant to the DIP Credit Agreement, the Applicants and the US Debtors are required to prepare and present to the DIP Lenders a revised cash flow forecast by no later than May 15, 2009. The Applicants are in the process of finalizing the revised forecast and have informed the Monitor that it will be filed with the Court in the week ending May 22, 2009.
	15. Jefferies has provided the Monitor full access to information on the Marketing Process in addition to frequent updates on its progress and the Monitor can report that the Marketing Process is progressing well at this stage. A significant number of LOI’s were received by the LOI Deadline and a number of Interested Parties have been invited to undertake further detailed due diligence.  The Bid Deadline, which is expected to be in the first week of June, is being finalized and will be communicated to the Interested Parties shortly. Details have not been included in this report in order to protect the integrity of the Marketing Process. Further detail will, of course, be provided to this Honourable Court in connection with the motion which the Applicants expect to file in due course for the approval by the Court of a Stalking Horse, procedures for the solicitation of “qualifying topping bids” and for an auction involving the Stalking Horse and those parties that submit qualifying topping bids.
	16. The Applicants are seeking certain amendments to the Amended & Restated Initial Order, as set out in the affidavit of Michelle Schwartzberg sworn May 6, 2009, filed in support of the motion returnable May 12, 2009 (the “Schwartzberg Affidavit”).
	17. The Monitor has reviewed the Schwartzberg Affidavit and the proposed amendments and is of the view that the proposed amendments are consistent with the form and intent of the DIP Credit Agreement approved by this Honourable Court. Accordingly, the Monitor respectfully recommends that this Honourable Court grant the Applicants’ request for the proposed amendments. 
	18. The Applicants and the US Debtors have developed the Cross-Border Protocol, which is intended to facilitate the co-ordination and efficient administration of the CCAA Proceedings and the Ch. 11 Proceedings (together, the "Insolvency Proceedings") without divesting or diminishing the Court's or US Court's respective jurisdiction over the subject matter of the CCAA Proceedings and Ch. 11 Proceedings.  A copy of the Cross-Border Protocol is attached hereto as Appendix B.
	19. The key aspects of the Cross-Border Protocol are as follows:
	(a)  The Cross-Border Protocol is to become effective only upon its approval by both courts;
	(b) The Guidelines Applicable to Court-to-Court Communications in Cross-Border Cases is incorporated by reference.  In the case of any discrepancy between the Cross-Border Protocol and the Guidelines, the Cross-Border Protocol shall prevail;
	(c) The Court and the US Court may coordinate their activities and consider whether it is appropriate to defer to the judgement of the other court.  Where an issue is to be addressed to only the Court or the US Court, such court may consult with the other court and in its sole discretion either: (i) render a binding decision after such consultation; (ii) defer to the determination of the other court by transferring the matter, in whole or in part to the other court; or (iii) seek a joint hearing of both courts;  
	(d) The Court and the US Court may communicate with each other with respect to procedural matters relating to the Insolvency Proceedings and may coordinate their activities.  The Court and the US Court may conduct joint hearings with respect to any cross-border matters or the interpretation or implementation of the Cross-Border Protocol where both courts consider such a joint hearing to be necessary or advisable.  The Cross-Border Protocol outlines the procedures to be followed in the case of a joint hearing of the Court and the US Court;
	(e) The US Court maintains sole and exclusive jurisdiction and power over the conduct of, and hearing and determination of matters arising in, the Ch. 11 Proceeding and the Court maintains sole and exclusive jurisdiction and power over the conduct of, and hearing and determination of matters arising in, the CCAA Proceedings;  
	(f) The Monitor, its officers, directors, employees, counsel and agents (the "Monitor Parties") and any other estate representatives in the CCAA Proceedings (the "Canadian Representatives") shall be subject to the sole and exclusive jurisdiction of the Court with respect to all matters including the Canadian Representatives': (i) tenure in office, (ii) retention and compensation, (iii) liability, if any, to any person or entity in connection with the Insolvency Proceedings, and (iv) the hearing and determination of any other matters relating to the Canadian Representatives arising in the CCAA Proceedings or other applicable Canadian law.  The Monitor Parties shall be entitled to the same protections and immunities in the US as those granted to them under the CCAA and the CCAA Order.  Likewise, any estate representative appointed in the Ch. 11 Proceedings (the "Chapter 11 Representatives", together with the Canadian Representatives, the “Estate Representatives”) shall be subject to the sole and exclusive jurisdiction of the US Court with respect to all matters, including the Ch. 11 Representatives': (i) tenure in office, (ii) retention and compensation, (iii) liability, if any to any person or entity in connection with the Insolvency Proceedings, and (iv) the hearing and determination of any other matters relating to the Ch. 11 Representatives arising in the Ch. 11 Proceedings or other applicable laws of the U.S. Any professionals retained by the Applicants but not the US Debtors, including FTI Consulting Canada ULC, shall be subject to the sole and exclusive jurisdiction of the Canadian Court.  Likewise, any professionals retained by the US Debtors but not the Applicants, including FTI Consulting Inc., and any professionals retained by the Creditors Committee, shall be subject to the sole and exclusive jurisdiction of the US Court.  Any professionals retained by the Applicants and the US Debtors shall be subject to the jurisdiction of both courts; and
	(g) The US Debtors, the Applicants, their creditors and other interested parties in the Insolvency Proceedings, the Estate Representatives and the U.S. Trustee shall be subject to the personal jurisdiction of the Court or the US Court, as applicable, solely with respect to the particular matters as to which they appear before that court.

	20. The Cross-Border Protocol is consistent with protocols approved by this Court in other cross-border cases. An application for the approval of the Cross-Border Protocol by the US Court has been filed by the US Debtors and is scheduled to be heard on May 12, 2009. 
	21. The deadline for objections to be filed with the US Court was May 5, 2009.  No objections were filed. 
	22. The Monitor respectfully recommends that the Applicants’ request for approval of the Cross-Border Protocol be granted.
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	27. Except as specifically provided herein, neither the terms of this Cross-Border Protocol nor any actions taken under the terms of this Cross-Border Protocol shall: (a) prejudice or affect the powers, rights, claims and defenses of the Debtors and their estates, the Creditors Committee, the Estate Representatives, the U.S. Trustee or any of the Debtors’ creditors under applicable law, including the Bankruptcy Code and the CCAA, and the orders of the Courts; or (b) preclude or prejudice the rights of any person to assert or pursue such person’s substantive rights against any other person under the applicable laws of Canada or the United States.


